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Street Railroads— Last Clear Chance Doctrine.— Plaintiff was driving 
north alongside a street car track upon which a car was approaching from 
the south. When the car was distant about two hundred feet he started to 
drive across the track, but discovering his inability to cross he endeavored to 
turn back and was struck by the car. The motorman made no effort to check 
the speed of the car. Held, that the defendant was liable and plaintiff was 
not guilty of contributory negligence as a matter of law. Indianapolis Street 
Ry. Co. v. Bolin (1906), — Ind. App. — , 78 N. E. Rep. 210. 

The prevailing opinion in effect lays down the doctrine that although the 
plaintiff was negligent in so driving upon the track, yet, if the accident might 
have been avoided by the exercise of reasonable care on the part of the 
motorman, defendant is liable. This principle known as the "last clear 
chance" doctrine is accepted in nearly all jurisdictions. Lee v. Market St. Ry. 
Co., 135 Cal. 293 ; Orr v. City Ry. Co., 94 Iowa 423 ; Peterson v. N. Y. C. Ry. 
Co., 94 N. Y. S. 22; Rapp v. St. Louis Transit Co., 190 Mo. 144; Taylor v. 
Houston Electric Co., — Tex. App. — , 85 S. W. 1019. Comstock, J., dissents 
on the ground that this doctrine does not apply in this case because plaintiff 
and motorman were in equal fault and the motorman had as much reason to 
anticipate that plaintiff had time to cross the track as had plaintiff to believe 
so. He said that if two parties are contemporaneously in fault and by their 
mutual negligence an injury ensues to one the doctrine of last clear chance 
cannot apply. These positions are interesting in view of the case of Robards 
v. Indianapolis St. Ry. Co. (1903), 32 Ind. App. 297, discussed in 2 Michigan 
Law Review, 152. In that case a boy was riding a bicycle close to a track 
when a street car struck him from behind and the motorman had reason to 
believe that, unless he slackened the speed of the car or gave warning, he 
would strike the bicyclist. Comstock, J., gave the prevailing opinion and held 
that the company was not liable because plaintiff's negligence in riding so 
close to the track continued up to the time of the accident. It would seem 
that the Indiana court has wisely abandoned a dangerous precedent as set 
forth in the latter case in view of the position and prevalence of street rail- 
ways and the increasing danger from high speed and the reckless manage- 
ment of motormen. 

Taxation — Transfer Tax — Proceeds of Insurance Policy. — New York 
Laws of 1806, C 908, § 220, sub. 2, p. 869, imposes a tax upon the transfer of 
property "when the transfer is by will or intestate law of property within the 
state, and the decedent was a non-resident of the state at the lime of his 
death." Under this provision it was sought to tax the proceeds of a policy of 
life insurance issued by a domestic insurance company to a resident of New 
Jersey, in which state the company had designated a person on whom process 
might be served, when the policy had not been at any time in the state of 
New York after it was issued and the proceeds had been paid to a foreign 
executor of the insured. Held (O'Brien, P. J., and Clarke, J., dissenting), 
that the proceeds of the policy are not "property within the state," subject to a 
transfer tax. In re Gordon's Estate (1906), — App. Div. — , 99 N. Y. Supp. 
630. 
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The precise point in issue in this case seems never to have been passed 
upon by the court of last resort in New York. The courts of that state have held, 
however, that while as to residents of the state, the transfer tax is imposed 
on the transfer or succession, as to non-residents, it is imposed on the prop- 
erty itself — Re Embury, 19 App. Div. 214, 45 N. Y. Supp. 881 ; affirmed 154 
N. Y. 746, 49 N. E. 1096, — that is, the tax is imposed according to two prin- 
ciples — domicil and situs. The insured here being a non-resident the question 
was simply as to the situs of the policy of insurance sought to be taxed. Was 
it "property within the state?" In In Re Bronson's Estate, 150 N. Y. 1, 34 L- 
R. A. 238, the Court of Appeals held that the bonds of a domestic corpora- 
tion which are in another state in possession of a non-resident owner, are not 
"property within the state" within the meaning of the act of 1892.. In Re 
Houdayer's Estate, 150 N. Y. 37, 44 N. E. 718, 34 L. R. A. 235, 55 Am. St. 
Rep. 642, decided at the same time as the Bronson case, the court held that 
a deposit of money by a non-resident in a domestic bank constituted "prop- 
erty within the state" within the meaning of the Transfer Tax act of 1892. 
Vann, J., put the decision upon the broad ground of the power of the state in 
which the debtor resides over the property represented by the debt. The 
decision of the majority of the court, however, was expressly stated to be 
put upon the ground that the deposit in the bank retained its character of 
money for the purposes of taxation. This decision was followed in Re Burr, 
16 Misc. 89, 38 N. Y. Supp. 811, and Re Blackstone, 69 App. Div. 127, 74 N. 
Y. Supp. 508, affirmed 171 N. Y. 682, 64 N. E. 11 18, and the latter case was 
affirmed by the Supreme Court of the United States sub nomine Blackstone v. 
Miller, 188 U. S. 189, 47 L. ed. 439. 23 Sup. Ct. Rep. 277. The United 
States Supreme Court bases the right to tax expressly upon the same ground 
as did Vann, J., in Re Houdayer's Estate, supra, — that the power to collect 
the debt from the resident debtor — the obligation of the debtor to pay — comes 
from the law of the state of the debtor's residence. The holding in Re Bron- 
son, supra, would seem to be decisive of the present case were it not for the 
fact that the question arises, has the decision in Blackstone v. Miller, supra, 
been adopted by the New York Court of Appeals? The majority of the court 
in the principal case hold that although in Re Clinch's Estate, 180 N. Y. 300, 
73 N. E. 35, the decision was referred to, it was not adopted. On the other 
hand Clarke, J., and O'Brien, P. J., dissenting, contend that the reasoning of 
the Supreme Court of the United States has been adopted by the Court of 
Appeals, and cite Re Clinch's Estate, supra; Re Daly's Estate, 100 App. Div. 
373, 91 N. Y. Supp. 858, affirmed in 182 N. Y. 524, 74 N. E. 11 16, and Re 
Hewitt's Estate, 181 N. Y. 547, 74 N. E. 11 18. An examination of these 
authorities leaves the answer to the above question in doubt. As to the 
Clinch case, the position of the majority of the court in the principal case 
seems to be correct. In the other cases cited by Clarke, J., no opinions were 
written in the Court of Appeals. Even if it were conceded that the Court 
of Appeals has adopted the decision of the United States Supreme 
Court in Blackstone v. Miller, supra, the fact that in the present case the 
insurance company had appointed an agent in New Jersey upon whom 
process might be served and owned property in that state out of which any 
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judgment recovered there on the policy might be satisfied, seems to strengthen 
the conclusion reached by the majority of the court. The question involved 
in the principal case has been passed upon by the inferior courts of New York 
in Re Abbet, 29 Misc. 567, 61 N. Y. Supp. 1067, and Re Horn, 39 Misc. 133, 
78 N. Y. Supp. 979. In the former case on facts very similar to those of the 
present case it was held that policies of insurance were not subject to a 
transfer tax. This case, however, seems to have been hurriedly decided, 
and the judge remarks that he prefers to so hold rather than to render a 
decision, which pending an appeal and decision by the Court of Appeals 
would tend to unsettle great financial interests. This decision, nevertheless, 
was cited and followed in Re Horn, supra, notwithstanding that the policy 
was in New York at the time of the decedent's death. 

Trusts — Express Trust in Realty — Creation by Parol. — A conveyed 
lots to B in fee simple by a deed absolute upon its face, but with the under- 
standing at the time that he held them in trust and would convey the title as 
A should direct. B, being about to marry, A procured an absolute conveyance 
from him to his (A's) wife with the contemporaneous parol agreement that 
she should hold in trust for her husband. Held, that such a parol trust in 
lands will be enforced in equity. Insurance Company of Tennessee v. Waller 
(1906), — Tenn. — , 95 S. W. Rep. 811. 

The substance of the English Statute of Frauds has been quite generally 
re-enacted in the different states. In some, however, it has been enacted in 
a modified form and several of the sections omitted. The 7th section deals 
with trusts in lands. The English Statute provides that "all declarations, 
or creations, of trusts, or confidences in any lands, tenements, or heredita- 
ments, shall be manifested and proved by some writing, signed by the party 
who is by law enabled to declare a trust, or by his last will in writing, or else 
they shall be utterly void." 29 Car. II. C. 3, Sec. 7. The American statutes 
in some cases use "created or declared" instead of "manifested and proved," 
but the effect has generally been held to be the same. Blodgett v. Hildreth 
(1870), 103 Mass. 484. Kingsbury v. Burnside (1871), 58 111. 310; 11 Am. 
Rep. 67. In Tennessee, however, the 7th section has been omitted from the 
Code and it has been repeatedly held that a parol trust could be created under 
the circumstances of the principal case. Thompson v. Thompson (1899), 54 
S. W. Rep. 145; Renshaw v. First Nat. Bank (1900), 63 S. W. Rep. 194; 
Woodfin v. Marks (1900), 104 Tenn. 512; Mee v. Mee (1904), 113 Tenn. 453. 
In the following states the 7th section has been omitted either alone or with 
other sections: Leakey v. Gunter (i860), 25 Tex. 400; Taylor v. Taylor 
(1854), 54 N. C. 246; Pier son v. Pier son (1874), 5 Del. Ch. 11; Bank v. 
Carrington (1836), 7 Leigh (Vir.) 566; Nease v. Capeheart (1874), 8 W. 
Va. 95; Cranston v. Smith (1859), 6 R. I. 231. In these states parol express 
trusts in lands have been held to be good. The majority of the states, how- 
ever, have enacted the substance of the 7th section of the English Statute, 
and hold that parol express trusts in lands cannot be proved except by 
writing. Doran v. Doran (1893), 99 Cal. 311; Walter v. Klock (1870), 55 
111. 362; Walker v. Locke (1849), 59 Mass., (5 Cush) 90; Cobb v. Cook 



